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Introduction and context
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• Today’s topic and discussion focus
– Bond Issuance, Investment of Proceeds and the new Municipal Advisor 

Rule
Current Issues surrounding debt issuance and Advice

Bruce Ring, Director of Investments, Treasurer Zweifel’s Office
Dennis Lloyd, President, Columbia Capital
Leo Karwejna, Compliance Officer, PFM Asset Management LLC

• The corresponding regulatory details

• Questions and answers to practical considerations
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Are you being provided advice that requires 
registration? 



Bond Proceeds –
How are they defined?



What are “proceeds”? (Rules)

• “monies derived by a municipal entity from the sale of municipal 
securities”

• “investment income derived from the investment or reinvestment of 
such monies”

• “monies of a municipal entity or obligated person held in funds 
under legal documents for the municipal securities that are 
reasonably expected to be used as security or a source of payment 
of the debt service”

• “investment income derived from the investment or reinvestment of 
monies in such funds”
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What are “proceeds”?

• SEC did not agree that once proceeds of a municipal offering 
are commingled with other funds, they lose their character as 
proceeds

• But did provide that once the proceeds “are spent to carry out 
the authorized purposes of municipal securities, they cease to 
be proceeds of municipal securities.” (Rules)

• Pension Bonds – “proceeds of pension obligation bonds lose 
their character as proceeds of municipal securities . . . upon 
their contribution to the public pension plan.”
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How to track “proceeds”

• Establish different rules depending on whether proceeds held 
in existing accounts or investments before July 1, 2014 

• “unless a market participant actually knows or reasonably 
should have known that an existing account or existing 
investment contains proceeds of municipal securities, a 
market participant may determine that such existing accounts 
or existing investments do not contain proceeds of municipal 
securities” FAQ 11.1
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Post July 1, 2014 

• If “investment advice provided on or after July 1, 2014”

• And if it regards “investments of newly-arising proceeds 
received from municipal securities that are issued on or after 
that date, market participants should develop policies and 
procedures . . . to determine whether or not the advice 
provided involves investments of proceeds of municipal 
securities.”
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Post July 1, 2014

• What are such “policies and procedures”?

• As a practical matter, will require municipal entities and 
obligated persons to track funds that are proceeds of 
municipal securities which are issued on or after July 1, 2014
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• Remember the definition of Municipal Advisor:
– “Municipal Advisor” means a person who provides advice to a 

municipal entity or obligated person with respect to municipal financial 
products or the issuance of municipal securities

• Duties of Municipal Advisor:
– Fiduciary duty of care to municipal issuers
– MSRB rules prohibit firms that have provided advice on an issue from 

serving as underwriter
• Unless the advice is provided after being engaged as underwriter

– Must have a reasonable basis to believe a transaction is suitable for 
an issuer client before making a recommendation 

How do the rules impact the issuance of  bonds?
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• Underwriters less likely to pitch products or ideas to issuers 
than before
– Pitching an idea specific to an issuer, like a refunding analysis or debt 

structure, constitutes “advice”
– If the underwriter provides “advice” before being engaged as 

underwriter they cannot underwrite that issue of bonds

• Good news and bad news for issuers
– Fewer meetings with underwriters, some may see that as good news
– Presentations by underwriters likely more generic

• Market update
• Firm credentials and expertise

– Opportunities may slip past

Should we care?
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• Sells bonds to investors

• Duty of fair-dealing, lesser 
obligation than fiduciary 
duty

• Can provide structuring 
advice after being engaged 
as underwriter

• Fiduciary duty to municipal 
issuers
– Must advise municipal clients 

on risks and benefits of a 
transaction

– Must discuss the basis for 
advice provided to municipal 
clients

• Provides structuring advice

• Does not sell bonds to 
investors

Differences between municipal advisor and 
underwriter
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Underwriter Municipal Advisor



• Issuers with ongoing relationships with independent financial 
advisors may see little change to bond issuance practices

• Issuers with ongoing relationships can provide IRMA letter to 
underwriters
– Underwriters can continue to offer ideas that might constitute “advice” 

to issuers that certify they have Independent Registered Municipal 
Advisor (IRMA) they will rely upon

• Issuers will continue to receive structuring and market advice 
from financial advisor (now called municipal advisor) while 
receiving recommendations and proposals from underwriters 
relying on the IRMA letter

Municipal issuers impacted differently



• Issuers that traditionally rely exclusively on underwriters in 
connection with bond issuance may experience changes
– Underwriters must be “engaged” before providing “advice” on a 

specific transaction
– Issuers may feel the need or pressure to engage an underwriter before 

knowing exactly what they want to issue
– Issuers may receive fewer (or no) unsolicited proposals or ideas for 

transactions
– For issuers with multiple outstanding issues, or future debt issuance 

plans, underwriters engaged on today’s specific transaction may be 
unable to integrate planning for future issues into the issuance

– Issuers may be compelled to issue requests for proposals (another 
underwriter exemption) in order to receive proposals or ideas from 
underwriters

Municipal issuers impacted differently
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What does this mean to me?



Letters, representations, and certifications
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• This is not the municipality's issue, it is the 
service provider’s issue

• The MA Rule applies to protect municipal 
entities

• Choice is available and administration (aka 
paperwork) is involved



Bond Proceeds – GFOA Guidance
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• “Investment bankers will be deemed to have made a 
“recommendation” when they advise their government 
clients to buy a particular security 

• Additionally, the underwriter may not provide advice 
related to the investment of bond proceeds unless; 
– (1) the government issuer has in place a municipal advisor 

or an investment adviser, or 
– (2) the underwriter is responding to the government’s 

request for proposal process regarding how to invest the 
bond proceeds” 

(http://www.gfoa.com/gfoa-alert-ma-rule-and-issuers)



What can a municipal entity do?
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 Entities do not sign cert, and instead state they will not rely on broker for advice

 Entities do not sign cert, and instead state they will not rely on broker for advice as 
they have an RIA (however the RIA does not have a statutory safe harbor) - this 
relies upon the instruction to the broker not to provide direct advice 

 Entities sign the cert, and instruct that they have an IRMA (the IRMA must have 
competency with bond proceed investing within scope of services)

 On a daily basis (or whenever seeking to trade), issue a mini-RFP by means of 
circulating a bid/offer sheet for brokers to respond to by providing information for 
entities to consider/execute

 Do nothing - there is no regulatory driver behind brokers not being able to do 
business after July 1st – the service provider’s corporate policy (compliance & 
legal) may still say otherwise but do not carry weight beyond their walls



What should a municipal entity do?
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• It may depend upon the size of the entity, staffing, 
investment portfolio, and volume of trading

• Can this have portfolio structure implications?

• What if an entity is accustomed to taking broker 
‘recommendations’ for trades?

• What role can a service provider play 
– as a broker / dealer?
– as a registered investment adviser?



What are some common questions 
on this topic?



Questions and Answers

• What should agencies do with the letters and certifications 
received from brokerage firms? 

• Why do these letters vary among brokerage firms? 

• Are all brokerage firms required to submit letters to 
governmental entities?

• What will occur if a municipal entity does not complete and 
return the certification / acknowledgement?
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Questions and Answers

• When is a broker-dealer providing investment advice that 
would result in the broker-dealer being considered a 
municipal advisor?
– General information versus specific recommendations

• What role does the governmental entity have, if any, in these 
exemptions and exclusions to the MA Rule?

• Can government entities rely upon an independent registered 
municipal advisor (IRMA) or registered investment advisor 
(RIA) for advice and exempt broker-dealers from the 
Municipal Advisor Rules when recommending securities to an 
issuer for the investment of bond proceeds?
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Questions and Answers

• How do the MA Rules apply to pooled investments? 

• How will pooled structures handle the investment of bond 
proceeds?

• As a practical matter, are municipal entities and obligated 
persons required to track what funds are proceeds of 
municipal securities that are issued on or after July 1, 2014
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Appendix – Background Information



The Municipal Advisor Rule –
What are the key areas to understand?



Background
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• SEC Municipal Advisor Rule

– Definitions

– Advice Standard

– Exclusions

– Exemptions



Municipal Advisor Definition

• “Municipal Advisor” defined to include a person (who is not a 
municipal entity or an employee of a municipal entity) who 
provides advice to a municipal entity or obligated person with 
respect to municipal financial products or the issuance of 
municipal securities

• Today’s discussion focuses on the municipal financial product 
part of this definition (as it relates to the investment of bond 
proceeds)
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Municipal Advisor Definition

• “Municipal Financial Product” defined to include:
– Guaranteed investment contracts
– Investment strategies

• “Investment Strategies” defined to include:
– “plans or programs for the investment of the proceeds of municipal 

securities”
– “recommendation of and brokerage of municipal escrow investments”
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What are implications of  being a Municipal 
Advisor?

• Required to register with the SEC and the MSRB

• Statutory Fiduciary Duty
– For municipal entity clients, not obligated person clients

• Subject to MSRB rules (e.g., record-keeping, professional 
qualifications)
– MSRB G-42 as proposed would have prohibited a municipal advisor 

and its affiliates from doing principal trades if municipal entity or 
obligated person were the counterparty
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How Not to be Municipal Advisor

• Don’t meet the statutory definition
– Not “advice”
– Not either bond proceeds or municipal escrow investments
– You are a “municipal entity” or “an employee of a municipal entity”

• Meet one of the Statutory Exclusions

• Meet one of the Exemptions established by SEC Rules
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Advice Standard

• SEC Rules provide that “advice excludes . . . the provision of 
general information that does not involve a 
recommendation regarding municipal financial products.”

• Brokerage distinguished:  “purchase and sale of escrow 
investments upon the direction of an obligated person or its 
financial advisor without rendering advice is merely a 
provision of brokerage services and does not render such 
person a municipal advisor.”  [Release]
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• Examples of the General Information Exclusion from Advice…

(c) information regarding a financial institution’s currently-
available investments (e.g., the terms, maturities, and 
interest rates at which the financial institution offers these 
investments) or price quotes for investments available for 
purchase or sale in the market that meet criteria specified by a 
municipal entity or obligated person; (SEC FAQ page 3)

General Information exclusion to “Advice”
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Municipal Advisor Exclusions

• Underwriter Exclusion
– But only applies for underwriting activities, and SEC has stated that 

“advice on investment strategies” is outside the scope of the 
underwriter exclusion

• Investment Adviser Exclusion – for “any investment adviser 
registered under the Investment Advisers Act of 1940”
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Municipal Advisor Exemptions

• Banks, if providing advice with respect to:
– “any investments that are held in a deposit account, savings account, 

certificate of deposit, or other deposit instrument issued by a bank”

– “any extension of credit . . . including the issuance of a letter of credit, 
the making of a direct loan, or the purchase of a municipal security by 
the bank for its own account”

– “any funds held in a sweep account”

– “any investment made by a bank acting in the capacity of an indenture 
trustee or similar capacity”
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Municipal Advisor Exemptions

• Independent Registered Municipal Advisor (“IRMA”)
– More commonly used in context of the “issuance of municipal 

securities” part of the municipal advisor definition 

• Rules establish elements to qualify for IRMA exemption
– Independent – measured at firm and individual level
– Person seeking to use exemption “receives a representation in writing 

that it is represented by, and will rely on the advice of, an independent 
registered municipal advisor”

35



Municipal Advisor Exemptions

• RFP/RFQ
– Exemption for any person “providing a response in writing or orally to a 

request for proposals or qualifications from a municipal entity or 
obligated person for services in connection with a municipal financial 
product or the issuance of municipal securities.”
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